IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, ) Crimnal Action
) No. 04-CR-00274

VS. )

)

ALEXANDER M | NTROCASO, )

)

Def endant . )

* * *
APPEARANCES:

SETH WEBER, A U S A

ANDREW K. PARKER, ESQUI RE
On behal f of Def endant

* * *

MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on three defense
nmotions: 1) defendant’s Motion to Suppress and Return of Evidence
filed by defendant on July 16, 2004; 2) defendant’s Motion in
Lim ne to Exclude Evidence Seized by and fromthe Custody of the
Sheriff of Lehigh County, Pennsylvania filed on July 19, 2004;
and 3) defendant’s Mtion in Limne and Menorandumto Excl ude
Evi dence and Quash the Faulty Indictnent Related Thereto as
Seized by and fromthe Custody of the Sheriff of Lehigh County,

Pennsyl vani a and Made Subject to Indictnment under Federal Law



filed by defendant on July 21, 2004.! On Septenber 23 and 24,
2004 a hearing was conducted before the undersigned on all three
notions.? Cosing argunent was conducted before the undersigned
on Novenber 10, 2004. For the reasons set forth bel ow we deny
def endant’s noti ons.
FACTS

Based upon the Indictnent, record papers, affidavits,
exhibits, witness testinony, defendant’s notions, the
governnent’s responses, the briefs of the parties and after
heari ng conducted before the undersigned Septenber 23 and 24,

2003,3% the pertinent facts are as foll ows.

! The government filed the foll owi ng responses on July 21, 2004:

CGovernment’s Response in Opposition to Defendant’s Mtion to Suppress Evidence
and Governnent’s Response in Opposition to Defendant’s Motion in Limne to
Excl ude Evidence. On July 27, 2004 the government filed Governnent’s Response
in Opposition to Defendant’s Motion in Limne to Exclude Evidence and to Quash
Faul ty I ndictnent.

2 The undersigned al so addressed two additional notions at the start
of the hearing.

The first was a notion on remand to the United States District
Court for the Eastern District of Pennsylvania fromthe United States Court of
Appeal s for the Third Crcuit. The notion was an Application for Wit of
Habeas Corpus that defendant filed in the Third Crcuit on Septenmber 13, 2004.
By Order dated Septenmber 14, 2004, the Third Circuit denied the application,
noting that it appeared to be an untinely bail notion and remandi ng the matter
to this court for consideration. The undersigned heard argument from both
sides and denied the Application for Wit of Habeas Corpus on Septenber 23,
2004. The court stated its reasons on the record for denying this notion.
Hearing Transcript (“N.T.”) Septenber 23, 2004 at pages 22 through 34.
The second additional notion was defendant’s Mtion to Require

Response to Discovery Demand fil ed Septenber 14, 2004. Defendant asked to
wi t hdraw the notion at the begi nning of the hearing on Septenber 23, 2004, and
t he undersi gned granted that request.

3 Duri ng the hearing, defendant offered nine exibits and the
government offered 10 exhibits. Defendant presented the testinony of five
wi t nesses, including defendant. The government offered four w tnesses. By
agreement of the parties, the testinony of defendant’s wife, Samia Introcaso,

(Footnote 3, continued):




On February 2, 2004, Defendant’s wife, Sam a |Introcaso,
obt ai ned a Protection From Abuse (PFA) O der agai nst defendant
fromthe Lehigh County Court of Conmon Pleas. The Order barred
def endant fromthe residence that he was | easing and in which he
and his wife were residing. It also required himto “imedi ately
relinquish” all weapons to the Sheriff's Ofice.*

On February 2, 2004, several Lehigh County Sheriff’s
deputies went to defendant’s house to enforce the PFA Order.
Deputy Sheriff Mark R Jarrouj spoke with Ms. Introcaso. He
asked her questions in English and she answered the questions in
English. The Defendant’s wife admtted the deputies into the
resi dence.

The deputies explained the court Order to Ms.
Introcaso and told her they were there to enforce the Order. She
then escorted the deputies fromroomto roomthroughout the
house, identifying the |ocations of defendant’s weapons. She
provi ded the deputy sheriffs with keys to | ocked storage areas,

enabling themto retrieve weapons stored within them?>

(Footnote 3, continued):

whi ch the court heard with the assistance of an Arabic translator on June 22,
2004 as part of the court’s hearing on defendant’s nmotion for pre-trial
rel ease, was included into evidence as part of the hearing on the three
notions currently before the court.

4 Protection from Abuse Order entered February 2, 2004 by the
Honor abl e Carol K. M@uinley of Lehigh County Court of Common Pleas. Hearing
Def ense Exhibit 2; CGovernment Exhibit 1.

5 N. T., Septenber 24, 2004, at 91, 94-95.
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As a result of this search, the deputies seized 23
firearms (both handguns and rifles), a machete, 21 knives and
seven swords. One of the firearns seized, an unregistered sawed-
of f shotgun® is the subject of count one of the Indictment. The
deputies found, but did not seize, hundreds of pounds of
ammuni ti on.

On or about February 8, 2004, Joanie Tedesco, a friend
of Ms. Introcaso, tel ephoned the Lehigh County Sheriff’s Ofice
on behalf of defendant’s wife, asking the Sheriff’s to retrieve
addi ti onal weapons. She asked the Sheriff’'s Departnment to renove
t he weapons.

The Deputy Sheriffs arrived at the house on
February 9, 2004. The deputies informed Ms. Introcaso that they
woul d not search the house w thout her signing a consent form
They also told her she was not required to sign the form She
signed the formand directed themto the weapons which she had
recently discovered.

As a result of this search, the deputies seized six
firearns (a Thonpson machine gun, an M4 rifle with scope, a 9
mllinmeter pistol, another rifle and two handguns).

During this search, Ms. Introcaso directed the
deputies to a | ocked cabinet. She was unable to find her keys to

the cabinet. She consented to the deputies breaking the lock to

6 The Government referred to the unregistered weapon as a “sawed- of f

shotgun.” Defendant referred to it as a “short-barrel shotgun.”
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the cabinet. The deputies used bolt cutters to open the | ock.
Wthin the cabinet the deputies found anmunition cans
whi ch cont ai ned cans of snokel ess powder and a coil of hobby fuse
used in explosives. Additionally, the cabinet contained three
live hand grenades. The hand grenades and the conponents for

expl osi ve devices are the subject of count two of the Indictnent.

PROCEDURAL HI STORY

On April 13, 2004, the government filed a Conplaint
under seal against defendant. Defendant was arrested pursuant to
an arrest warrant issued by United States Magi strate Judge
Arnold C. Rapoport on April 13, 2004, and brought before
Judge Rapoport for his initial appearance the sane day.

The governnent filed a notion for pretrial detention on
April 14, 2004. On April 15, 2004, Magistrate Judge Rapoport
conducted a hearing and oral argunent on the notion. At the
concl usi on of that hearing, Judge Rapoport ruled that defendant
was a danger to the community and ordered defendant’s pretrial
detention and a psychol ogi cal eval uati on.

On June 15, 2004, defendant filed a notion for rel ease
on personal recognizance. On June 17, 18, and 22, 2004, the
under si gned conduct ed undersi gned hearing on this notion. The

court determ ned that defendant was a danger to the community,



and denied the nmotion, providing its reasons on the record.’

On July 1, 2004, defendant filed a notion for
reconsi deration of the court’s June 22, 2004 Oder. On
July 14, 2004 the court denied this notion.

Def endant was charged in a two-count Indictrment filed
on May 13, 2004. Count one alleged that defendant violated
26 U.S.C. 88 5861(d), 5845(a) and 5871 by know ngly possessing an
unregi stered firearm Count two alleged a violation of
26 U.S.C. 88 5861(d), 5845(a) and 5871 for know ngly possessing
t hree unregi stered hand grenades. Defendant plead not guilty to
both counts at his arraignment before Magi strate Judge Rapoport
on June 9, 2004.

On June 14, 2004, this court entered an Order requiring
pre-trial notions to be filed by June 24, 2004, and establishing
a hearing date of July 7, 2004 for all notions. No notions were
filed by this deadline. On June 28, 2004, in the absence of any
filed notions, the July 7, 2004 hearing was stricken.

The case was attached for trial to begin on
July 20, 2004. On July 16, 2004, defendant filed a Mdtion to
Suppress and Return of Evidence. On July 19, 2004, the court
denied this notion as being untinely.

In the days preceding the trial, defendant filed two

! N. T., June 22, 2004 at 54-56.
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additional notions. On July 19, 2004, defendant filed a Mtion
in Limne to Exclude Evidence Seized by and fromthe Custody of
the Sheriff of Lehigh County, Pennsylvania. On July 21, 2004,
defendant filed a Motion to Exclude evidence and Quash the Faulty
I ndi ct nent Rel ated Thereto as Sei zed by and fromthe Custody of
the Sheriff of Lehigh County, Pennsylvania and Made Subject to

| ndi ct ment under Federal Law. The governnent has responded to
both noti ons.

On July 22, 2004, the case proceeded to the
jury-selection phase. Prior to jury selection, defendant
requested a continuance of the trial to permt a hearing on his
notions to be scheduled. 1In conjunction with this request,
def endant wai ved his speedy-trial rights. The court granted
defendant’s request. A hearing on the untinely notions® was
schedul ed for Septenber 23 and 24, 2004, and the trial was

reschedul ed for Decenber 6, 2004.

8 The untinmeliness of these notions would provide sufficient basis
for their denial. Federal Rule of Crininal Procedure 12(b)(3) requires a
defendant to raise before trial “a notion alleging a defect in instituting the
prosecution” and “a nmotion to suppress.” Local Rule of Criminal Procedure for
the Eastern District requires Rule 12 notions to be filed within ten days
after arraignment. Defendant was apprised of this deadline at his arrai gnment
on June 6, 2004. The governnent al so notes that defendant was given
additional tinme, until June 26, 2004, to subnmit notions. Neverthel ess, at
def ense counsel’s request, we heard and decided the nbtions on their merits.
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DI SCUSSI ON

Mbtion to Suppress and Return of Evidence

Def endant makes four argunments in support of his Mtion
to Suppress and Return of Evidence, filed July 16, 2004. First
he argues that the evidence obtained during the February 9, 2004
search shoul d be precluded because the search violated the Fourth
Amendrent to the United States Constitution.® Second, defendant
argues that the evidence obtained on February 9, 2004 shoul d be
excl uded because the property was obtained by the Lehigh County
Sheriff pursuant to the PFA Order and, therefore, the Federal
authorities lack jurisdiction and possessory rights while the
itens remained in the custody of the Sheriff.

Third, defendant contends that count one of the
I ndi ct ment nust be di sm ssed because it violates the ex post
facto provisions of the United States Constitution. Fourth,
def endant asserts that count two nust be di sm ssed because
Section 5845 of Title 26 of the Internal Revenue Code, upon which
def endant was indicted, does not apply to individuals such as the
def endant who are not inporters, manufacturers or deal ers of
weapons.

The governnent disputes each of defendant’s clains. W

address these argunents in order bel ow.

o Def endant does not challenge the legality of the February 2, 2004

search at which the unregistered shotgun was seized. Rather, defendant’s
argunents are limted to the February 9, 2004 search at which the three hand
grenades were seized.
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Def endant’ s Fourth Anmendnent argunent is multi-fold.
Def endant argues that warrantl ess searches and seizures inside a

home are presunptively unreasonable. United States v. Acosta,

965 F.2d 1248 (3" Cir. 1992). Defendant contends that there were
no exigent circunstances to legitimze the warrantl ess search on
February 9, 2004. Defendant al so argues that Ms. Introcaso’s
limted know edge of English prevented her from being capabl e of
consenting to the search

Def endant notes that in testinony before this court on
June 22, 2004, Ms. Introcaso testified that she did not know
what the forns were that she signed. She also testified that she
felt intimdated and threatened by the police officers. Defendant
argues that she speaks and reads Arabic, that she cannot read
English, and that she speaks only limted English, and thus was
not able to offer her consent.

Addi tionally, defendant argues that his wife |acked the
authority to consent to the search of his property, specifically
t he | ocked basenent cabinet. Based on these argunents, defendant
asks the court to suppress the evidence obtained in the
February 2, 2004 search

The governnent argues that proper consent is an
exception to the requirenent for a search warrant. The
governnment al so maintains that Ms. Introcaso understood English

sufficiently to give proper consent. The governnment contends



that Ms. Introcaso had actual authority to consent to the search
of the house or that, alternatively, she had apparent authority
to do so. For the follow ng reasons, we agree with the
gover nnent .

A warrantl ess search is constitutionally permssible if
a “specifically established and well-delineated exception”

applies. Mncey v. Arizona, 437 U S. 385, 390, 98 S. Ct. 2408,

2412, 57 L.Ed.2d 290, 299 (1978). “Proper consent voluntarily

given” is one of the established exceptions. United States v.

Mat | ock, 415 U. S. 164, 165, 94 S.Ct. 988, 990, 39 L.Ed.2d 242,

246 (1974); Schneckloth v. Bustanonte, 412 U S. 218, 93 S. C

2041, 36 L.Ed.2d 854 (1973).

In the instant case, defendant objects to the second
search which occurred on February 9, 2004. There is no question
t hat consent was given for this search. Ms. Introcaso signed a
consent to search formupon which the officers relied in
searching the premses. At issue is whether this consent was
voluntarily and understandi ngly given.

I n anal yzi ng whet her consent is voluntarily given, the
court nust examine the totality of the circunstances surroundi ng
the consent, in particular: (1) know edge of the right to refuse
consent; (2) age, intelligence, education and | anguage ability;
and (3) the degree to which the individual cooperates with the

police. Schneckloth, supra; United States v. Thane, 846 F.2d 200
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(3" Cir. 1988). The governnent bears the burden of establishing

that a warrant exception applies. United States v. Herrold, 962

F.2d 1131, 1137 (3d Gir. 1992).

Each of these elenents is satisfied in this case. Upon
their arrival at the residence, the deputies discussed with Ms.
Intracaso their reason for being there. They discussed the
contents of the consent formand infornmed her that she did not
have to consent to the search of the house.

The record indicates that Ms. Introcaso was
cooperative with the deputy sheriffs. The deputies arrived
because of a tel ephone call on behalf of Ms. Introcaso asking
themto retrieve sone additional weapons that were in the house.
When they arrived, Ms. Introcaso signed the consent form and

invited theminto the house. In United States v. Hanpton, 260

F.2d 832, 835 (8'" Cir. 2001) the Eight Crcuit Court of Appeals
found that consent was voluntary when defendant opened the door

tolet the police in. In United States v. Butler, 102 F. 3d 1191,

1197 (11" Gir. 1997) the Eleventh G rcuit Court found a consent
to search voluntary where a person opened the door and signed a
consent form

Ms. Introcaso | ead the deputy sheriffs fromroomto
room identifying |ocations where weapons were stored and
provi di ng keys to deputies to open | ocked areas. 1In United

States v. dover, 104 F3d 1570, 1584 (10'™ Cir. 1997) the Tenth
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Crcuit Court found consent voluntary where defendant told

of ficers where specific itens were |located within the house and
al so provided keys to | ocked areas. Ms. Introcaso al so asked
the deputies to open the | ocked basenment cabinet in which the
hand grenades were found. Her conduct denonstrated significant
cooperation with the sheriffs.

We di sagree with defendant’s argunent that Ms.
Introcaso’s limted English proficiency necessarily precludes her
fromproviding valid consent. The record indicates that Ms.
Introcaso was a conpetent, intelligent adult. Al though her
English skills were limted, she was sufficiently proficient in
English to be able to discuss with the deputy sheriffs their
reasons for being there, and to direct themthroughout the house.

United States v. Zubi a-Mel endez, 263 F.3d 1155 (10" Cir. 2001);

United States v. Zapata, 180 F.3d 1237 (11'" Gr. 1999).

Deputy Sheriff Mark R Jarrouj testified that he spoke
wth Ms. Introcaso when he arrived on February 2, 2004 to
retrieve the weapons. He testified that they conversed in
English, that she understood his questions to her that were given
in English and that she answered the questions using English.?
We found Deputy Sheriff Jarrouj’s testinony credible.

W simlarly find credible the testinony of Detective

Sergeant Kenneth C. Hilbert of the Lehigh County D strict

10 N.T., Septenber 24, 2004, at 94-95.
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Attorney Crimnal Investigation D vision who testified that he
conversed with Ms. Introcaso in English on February 9, 2004. He
testified that he inforned her that the officers canme in response
to the phone call, but that she had the right to not have the
house searched. He testified that he read her the consent form
and that she signed it.

We also find credible the testinony of Chief Detective
Alfred W Steckel of the District Attorney’s Crim nal
| nvestigation Division who testified to being present during the
conversation between Detective Sergeant Hi |l bert and
Ms. Introcaso prior to the February 9, 2004 search. Chief
Detective Steckel testified that while Ms. Introcaso spoke
broken English, she did speak English and she was able to
converse with Detective Sergeant Hilbert.?*?

Under these circunstances, we conclude that the consent
was voluntarily given. As such, this case falls within the
warrant| ess search excepti on.

Def endant al so argues that Ms. Introcaso | acked
authority to consent to the search of the storage container in
t he basenent in which the hand grenades were found. W disagree.
Ms. Introcaso had common authority over the property wth her

husband, whi ch enabl ed her to consent to search of the areas that

n N.T., Septenber 24, 2004, at 112-114.

12 N.T., Septenber 23, 2004, at 95-96
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were searched. Comon authority rests in each person whose
mut ual use of the property denonstrates “joint access or control

for nost purposes.” United States v. Matlock, 415 U S. 164, 171

n.7, 94 S. . 988, 993, 39 L.Ed.2d 242, 250 (1974).

The | aw presunes that other users of property have
assuned the risk that areas under common control can be searched.
Mat | ock, 415 U. S. at 171-72, 94 S.C. at 993, 39 L.Ed.2d at 249-
250. Under the PFA order, although defendant retained an
ownership interest in the weapons, he no |longer had the right to
possess or control them Having been evicted by that Order, he
al so had no right to occupy the real estate. Therefore, as a
consequence of the PFA Order, Ms. Introcaso alone had |egal
possessi on and control of the residence and the weapons therein.

Al ternatively, the governnment argues that Ms.

I ntrocaso had apparent authority to consent to the search. See

IIlinois v. Rodrigquez, 497 U. S 177, 110 S.Ct. 2793, 111 L.Ed.2

148 (1990); United States v. Mrales, 861 F.2d 396, 399-401 (3¢

Cir. 1988). W agree.
A warrantl ess search is valid, even if the person
of fering consent |acks actual authority to consent to the search,
where the police reasonably believe the person had authority
consent. A |law enforcenent officer’'s belief is
“j udged agai nst an objective standard: would
the facts available to the officer at the

moment ... ‘warrant a man of reasonabl e
caution in the belief’” that the consenting
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party had authority over the prem ses?
Rodri guez, 497 U.S. at 188, 110 S.Ct. at 2801, 111 L.Ed.2 148,
161. (Ctation omtted.)

In this case, at a mninum Ms. Introcaso had apparent
authority to consent to the search. The deputies relied in good
faith on that apparent authority. Their reliance was reasonabl e.
They were at the house to renpbve weapons pursuant to the terns of
a valid Comon Pleas Court Order. Ms. Introcaso sought the PFA
Order, so it would be reasonable to assunme she wanted the weapons
renmoved. Additionally, it would reasonably appear to | aw
enforcenent officers that the tel ephone call which pronpted the
second search on February 9, 2004 was made at Ms. Introcaso’s
behest for the sane reasons Ms. Introcaso initially sought the
PFA Order.

The second of defendant’s four argunents is that the
evi dence obt ai ned on February 9, 2004 shoul d be precl uded because
the property was obtained by the Lehigh County Sheriff pursuant
to the state PFA Order and therefore Federal authorities |acked
jurisdiction and possessory rights while the itens remained in
the custody of the Sheriff. Defendant cites no authority in
support of this argument other than a single case which is cited
for the general proposition that evidence obtained through an

illegal search nust be excluded. Nardone v. United States, 208

U S 338, 84 L.Ed. 307, 60 S.Ct. 266 (1939).
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In response, the governnent argues that the evidence
sei zed pursuant to the PFA Order does not violate the Fourth
Amendnent. The governnment argues that if a valid admnistrative
search di scl oses evidence of crimnal activity, the evidence may

be seized and used in separate crimnal proceedings. Mchigan v.

Cifford, 464 U S. 287, 104 S.C. 641, 78 L.Ed.2d 477 (1984).

The governnent cites several cases in which contraband found

during a valid adm nistrative search may be used in a crim nal
trial.

In United States v. Thomas, 973 F.2d 1152, 1156 (5"

Cr. 1992) the Fifth Grcuit Court found that vehicle |license
pl ates and identification nunbers found during an adm nistrative
search of junkyard property nmay be used in a crimnal trial. 1In

United States v. Branson, 21 F.3d 113, 118 (6'" Gir. 1994) the

Sixth Grcuit Court found that marijuana found during an
adm ni strative search of an auto repair shop could properly be
used in a crimnal trial.

The governnent notes that in the current case the
search was conducted pursuant to a court Order authorizing
sei zure of the weapons because of the threat of violence to
defendant’s wife by defendant. The seizure of weapons did not
exceed the scope of the Sheriff’s valid adm nistrative search
t hat was made pursuant to the February 2, 2004 court Order. The

governnment contends that there is no violation of the Fourth
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Amendnment when the search and seizure is nmade pursuant to a prior
judicial determ nation. W agree.

Def endant essentially asks this court to preclude state
or local officials fromforwarding evidence of crimnal conduct
to appropriate federal crimnal officials. W see no basis for
al l owi ng such a preclusion, and defendant offers no neani ngful
argunent in support of such a preclusion. In the absence of | egal
authority for defendant’s position, we find persuasive the
governnment’s reliance on adm nistrative search cases. Oficials
are not required to turn a blind eye on contraband materi al
di scovered while the officials are conducting a search wthin the
scope of their lawful authority. Accordingly, we reject
def endant’ s argunent.

Defendant’s third argunent in his first notion is that
t he governnent is precluded under the ex post facto provisions of
the United States Constitution®® fromapplying 26 U. S.C. §

5861(d). Under this provision,

It shall be unlawful for any person ..

(d) to receive or possess a firearm
which is not registered to himin the
Nat i onal Firearns Registration and
Transfer Record[.]

Def endant’ s argunent is that the shotgun was in his

famly prior to the enactnment of this statutory provision in

13 U.S. Const., Art. I, 89, cl. 3: Art. I, § 10, cl. 1.
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1968. ** Defendant argues that

What was once legal is not by act of the
United States Attorney’'s Ofice in this case,
classified as not legal, naking it a crine
for defendant to be in possession of the
antique firearm This is an ex post facto
application of Title 26 of the Internal
Revenue Code ....

Motion to Suppress and Return of Evidence, page 11. W disagree.
For a lawto violate the ex post facto provision, it

“must be retrospective, that is, it nust apply to events

occurring before its enactnent, and it nust di sadvantage the

of fender affected by it by altering the definition of crimnal

conduct or increasing the punishnent for the crinme.” Lynce v.

Mat his, 519 U. S. 433, 441, 117 S.C. 891, 896, 137 L.Ed.2d 63, 72

(1997). An ex post facto law is one which renders an act

puni shable in a manner which it was not punishable when it was

commtted. Fletcher v. Peck, 6 Cranch 87, 138 (1810).

In the current case, defendant is not being charged for
any conduct that occurred prior to the enactnent of 26 U S. C
8§ 5861(d). Rather, defendant is being charged for conduct that
occurred after enactnment of the |law, ownership of the shotgun in
2004 without appropriate registration. Accordingly, there is no

merit to defendant’s ex post facto argunent.

Def endant’s fourth and final argunent in his first

14 Def endant does not raise ex post facto argunments as to the

application of this provision to the hand grenades.
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nmotion is that the Indictnent is faulty because title 26 of the

| nternal Revenue Code, under which defendant was indicted, does
not apply to individuals such as defendant who nerely possess
firearns, but only applies to inporters, manufacturers or dealers
of firearns.® |In support of his argunment, Defendant relies on 26

U S C 8§ 5841(b) which identifies what parties nust register:

(b) By whomregistered. Each manufacturer,

i mporter, and nmaker shall register each
firearm he manufactures, inports, or nakes.
Each firearm transferred shall be registered
to the transferee by the transferor.
(Enmphasi s added.)

Def endant argues that the terns “manufacturer, inporter
and maker” nust be read into this provision after the word
transferred, seem ngly because those terns alone are used in the

precedi ng sentence of the provision. Defendant also refers to

26 U.S.C. §8 5861 which addresses prohibited acts. As discussed

earlier in this opinion, Section 5861 provides that:

It shall be unlawful for any person ..

(d) to receive or possess a firearmwhich is
not registered to himin the National
Firearnms Registration and Transfer Record].]

26 U.S.C. §8 5861. (Enphasis added.)

Def endant argues that the terns “inporter, manufacturer

B This argunent is also repeated in the July 19, 2004 notion. By

way of background we note that Chapter 53 of Title 26 applies to “Mchine
@uns, Destructive Devices and Certain Qther Firearnms”. Subchapter B, Part |
of Chapter 53 addresses general provisions of the law. Section 5841 is the
first section of Subchapter B, Part |. Subchapter C of Chapter 53 is titled
“Prohibited Acts”. Section 5861 fornms the entirety of Subchapter C
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and dealer” nust be read into the | anguage followi ng the terns
“person” and “hinf. Defendant seens to draw this inference from
t he | anguage of Section 5841, specifically, that the term
“person” is not used in this section, such that the registration
provi sions are only applicable to the three delineated categories
of “inporter, manufacturer and dealer.”

In response, CGovernnent argues that these provisions of
Title 26 at issue nmust be read in conjunction with the federa
rules of constructionin 1l US. C 8 1. This section provides

t hat :

§ 1. Wirds denoting nunber, gender, and so
forth

In determ ning the neani ng of any Act of
Congress, unless the context indicates
ot herw se—

* * * %
the words "person" and "whoever" include
cor porations, conpanies, associations, firmns,
partnershi ps, societies, and joint stock
conpani es, as well as individuals;

The governnment cites a Sixth Crcuit Court of Appeals

case which provided that:

the National Firearns Act, codified at 26
US C 8§ 5801 et seq., prohibits

i ndi viduals fromreceiving or possessing a
firearmthat is not registered in the
Nat i onal Firearns Registration and Transfer
Record. See 26 U . S.C. § 5861(d). The

regi stration works hand-in-glove with taxes
that the statute inposes on the transfer
and manufacture of firearns covered by the
Act .

United States v. Thonpson, 361 F.3d 918, 920 (6'" Gir. 2004).
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We agree with governnent’s argunent. Title
1 US C 81 provides a default definition for the term person,
noting that the neaning of the termcan be nodified if the
context of the term as it is used in the specific statutory
provi sion at issue, suggests otherw se. The context of
26 U.S.C. 8 5841(b) does not suggest otherw se. W find
persuasive the rationale of the Sixth Grcuit Court of Appeals in
t he Thonpson case. Accordingly, we deny defendant’s argunent

that the indictnent is faulty.

Motion in Limne to Exclude Evidence Seized by the Sheriff

In his Motion in Limne to Exclude Evidence Seized by
and fromthe Custody of the Sheriff of Lehigh County, Pennsyl -
vania, filed July 19, 2004, defendant essentially repeats issues
one, three and four fromthe fromthe July 16, 2004 notion to
suppress, albeit in a summary form For the reasons expressed
above, we deny the warrantl ess search, ex post facto, and
internal revenue code argunents raised in the July 16, 2004

notion and raised again in the July 19, 2004 notion.

16 Def endant al so raises in this notion what seens to be a request

for return to his possession of the firearns retrieved during the February 2
and February 9, 2004 searches. As the PFA Order which authorized retrieval of
t hese weapons is no longer in effect, but for defendant’s continued

i ncarceration, he may indeed be entitled to possession of the weapons that are
not at issue in this case. However, as defendant was detained at the tine the
noti on was made, and as def endant has been continuously detained since that
time, the request for possession of the weapons is noot. (Defendant, while

i ncarcerated certainly may not receive possession of the weapons.) Defendant
is at liberty, at an appropriate tinme, after his release fromcustody, to seek
fromthe proper authorities return of the weapons still within their custody.
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Mbtion to Quash the |Indictnent

In his Mdtion in Limne and Menorandumto Excl ude
Evi dence and Quash the Faulty Indictnment Related Thereto as
Seized by and fromthe Custody of the Sheriff of Lehigh County,
Pennsyl vani a and Made Subject to Indictnment under Federal Law,
filed by defendant on July 21, 2004, defendant argues that, under
18 Pa.C.S. A 8 6111.4, Pennsylvania citizens do not need to
regi ster firearns.
Section 6111.4 of the Pennsylvania Crinmes Code provides
in pertinent part,
6111.4 Registration of Firearns
Not wi t hst andi ng any section of this
chapter to the contrary, nothing in this
chapter shall be construed to allow any
governnent or | aw enforcenent agency or any
agent thereof to create, maintain, or operate
any registry of firearmownership within this
Commonweal th. . ..
18 Pa.C.S. A § 6111. 4.
Def endant notes that Title 26 of the Internal Revenue
Code conflicts with this Pennsylvania provision. Defendant
argues that because Pennsylvania | aw prohibits the Commonweal th
or any governnment agency frommintaining a firearns registry,
t hat he cannot be guilty under 26 U S.C. § 5861(d), quoted above,
of the federal crime of possessing a firearmwhich is not

registered to himin the National Firearns Registration and

Transfer Record.
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Def endant al so notes that his indictnment was for
“possessi on of unregi stered” weapons. Defendant argues that, at
the tinme of his arrest on April 13, 2004, he was not in
possessi on of the weapons. Rather, the Lehigh County Sheriff’s
Departnent was in possession of the weapons. Additionally, as
not ed above, her argues that, under Pennsylvania | aw, he was not
required to register the weapon. Accordingly, he seeks di sm ssal
of the Indictnent.

I n response, the governnment argues that defendant’s
argunent is contrary to the Supremacy C ause of the Constitution
of the United States.! The government maintains that any state
restriction on the federal governnment’s power to prosecute
crimnal offenses is invalid under the Supremacy C ause. W
agree with the governnent’s argunent that the Supremacy C ause
precl udes defendant’s argunment. The Supremacy C ause of the
United States Constitution provides that “the laws of the United
States ... shall be the suprene Law of the Land; and the Judges
in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary
notwi thstanding.” U.S. Const., Art. VI., § 2.

Under the Suprenmacy C ause, state constitutions and
statutes cannot override federal crimnal statutes unless the

state provisions are expressly incorporated into the applicable

v U.S. Const., Art. V., § 2.
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federal law. United States v. Baer, 235 F.3d 561, 562 (10" Cir.

2000). In Baer, the Tenth G rcuit Court of Appeals found that a
state constitution cannot bar federal prosecution for violation
of a federal crimnal statute.

Title 26 U.S.C. 8 5871 provides that:

§ 5871. Penalties.

Any person who violates or fails to conply
wi th any provision of this chapter shall,
upon conviction, be fined not nore than
$10, 000, or be inprisoned not nore than ten
years, or both.

This provision clearly establishes a crimnal penalty
for conduct proscribed in the chapter. As discussed earlier,
anong the acts proscribed in the chapter is the possession of an
unregi stered weapon. Therefore, the requirenments and
prohi bitions of Pennsylvania |aw as to whether firearns may be
regi stered and whet her Pennsyl vani a | aw enf or cenent agenci es and
officials may maintain registry databases are of no bearing in
this federal case concerning violation of federal |aw.

In addition, the governnent maintains that, Supremacy
Cl ause notw t hst andi ng, Pennsylvania | aws do not prohibit the
registration of firearns. The governnment reasons that Section
6111.4 applies to governnmental units and | aw enforcenent agencies
of the Commonweal th, and do not apply to the federal governnent.

We agree with the governnent. Section 6111.4 is a part

of the Pennsylvania UniformFirearns Act, 18 Pa.C. S. 88 6101-
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6162. Although the definitions section of this act does not
define “governnent or |aw enforcenent agency”, it does define
“l aw enforcenent officer” as:

Any person enpl oyed by any police

departnment or organi zation of the

Commonweal th or political subdivision

t hereof who is enpowered to effect an

arrest wwth or wthout warrant and who

is authorized to carry a firearmin the

performance of that person's duties.
18 Pa.C.S. 8 6102. Reading this definition in conjunction with
Section 6111.4 and its reference to “governnent or |aw
enf orcenent agency or any agent thereof”, we agree with the
government that Section 6111.4 is |limted in scope to
Pennsyl vani a agenci es and subdi vi si ons.

Def endant al so argues in this notion that the
Indictnent is faulty because he did not have possession of the
weapons at the tinme of his arrest on April 13, 2004. Defendant
notes that the weapons were, at that tinme, in the possession of
t he Lehi gh County Sheriff.

I n response, the government argues that defendant
continued to own the weapons. The governnent argues that
possessi on may be direct (by actual possession) or indirect (by
having the intent, and ability, to exercise dom nion or control
over the gun). The governnent asserts that defendant had such

control over the weapons prior to their seizures on February 2

and 9, 2004. The government contends that it is irrelevant that
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t hese weapons were subsequently renoved and out of defendant’s
actual possession at the tinme of his arrest. W agree with the
gover nnent .

Def endant acknow edges in his testinony that he was in
possession of the firearmsince 1980.'® |In his Affidavit in
Support of defendant’s Mdtion to Suppress and Return of Evidence
def endant acknow edged possessing the firearm and descri bed where
the gun was |l ocated in his house.' Additionally, defendant
acknowl edged owni ng the container in the basenent in which
various itens, including the hand grenades, were found.?

Def endant’ s statements establish the necessary intent and ability
to exercise dom nion and control over the itens charged in the

Indictnent. United States v. Garth, 188 F.3d 99 (3d Cr. 1999).

Accordingly, we reject defendant’s argunent that the Indictnent
was faulty.

CONCLUSI ON

For all the foregoing reasons, we deny defendant’s
notion to suppress, notion to exclude evidence seized by the

county Sheriff, and notion to quash the Indictnent.

18 N.T., Septenber 24, 2004, at 63-64.

19 Def endant’ s Affidavit in Support, July 15, 2004 at 8. See Exhibit
B to defendant’s Mdtion to Suppress and Return of Evidence.

2 Def endant’s affidavit at 12.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, ) Crimnal Action
) No. 04-CR-00274

VS. )

)

ALEXANDER M | NTROCASQ, )

)

Def endant . )

ORDER

AND NOW this 3% day of Decenber, 2004, upon
consi deration of the Mdtion to Suppress and Return of Evidence,
filed by defendant on July 16, 2004; upon consideration of
defendant’s Motion in Limne to Exclude Evidence Seized by and
fromthe Custody of the Sheriff of Lehigh County, Pennsyl vani a,
filed on July 19, 2004; upon consideration of defendant’s Motion
in Limne and Menorandum to Excl ude Evi dence and Quash the Faulty
| ndi ct ment Rel ated Thereto as Sei zed by and fromthe Custody of
the Sheriff of Lehigh County, Pennsylvania and Made Subject to
| ndi ct ment under Federal Law, filed by defendant on July 21,
2004; upon consideration of the governnent’s responses, filed
July 21 and 27, 2004 respectively; upon consideration of the
testimony and evi dence presented during the hearings held on
Sept enber 23 and 24, 2004; upon consideration of the closing
argunents of the parties on Novenber 10, 2004; and for the

reasons contained in the acconpanyi ng Menorandum
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I T 1S ORDERED that defendant’s notions are each deni ed.

BY THE COURT:

Janes Knoll Gardner
United States District Judge
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